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A ffec tingEmployment

•N ew FL S A S alary B as is Ru le

•Rec entP regnanc y P rotec tions

•Religiou s Expres s ion and
A c c ommod ations

•Remote W ork
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The FairL aborS tand ard s A c t

• The FairL aborS tand ard s A c t, orFL S A , was s igned into law
on Ju ne 25, 1938 .

• A c c ord ingto a U. S . D epartmentofL abor(D O L )fac ts heet,
the FL S A protec ts more than 143 million A meric an workers .

The fou rmain provis ions ofthe FL S A
are:

• Fed eralminimu m wages
• O vertime pay
• Employerrec ord keeping
• C hild labor

The information provided here is for informational and educational purposes and current as of the date
of publication. The information is not a substitute for legal advice and does not necessarily reflect the
opinion or policy position of the Municipal Association of South Carolina.
Consult your attorney for advice concerning specific situations.
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The FairL aborS tand ard s A c t

• C overed , nonexemptworkers are entitled to a minimu m
wage of$7 . 25 perhou reffec tive Ju ly 24, 2 0 0 9.

• N onexemptworkers mu s tbe paid overtime pay ata rate of
notles s than one and one-halftimes theirregu larrates of
pay after40 hou rs ofworkin a workweek.

• Every c overed employermu s tkeeprec ord s foreac hnon-
exemptworkerthatinc lu d e id entifying information abou tthe
employee and d ata abou thou rs worked and wages earned .

EA P Exemption to the FL S A

• Employees are exemptfrom the FairL aborS tand ard s A c t’ s
minimu m wage and overtime protec tions ifthey are
employed in a bona fid e exec u tive, ad minis trative, or
profes s ionalc apac ity, as thos e terms are d efined in the
D epartment’ s regu lations at29 C FR part541 .

• To fallwithin the EA P exemption, an employee mu s t:
• be paid a s alary;
• be paid atleas ta s pec ified weekly s alary level; and
• primarily perform exec u tive, ad minis trative, or

profes s ionald u ties , as provid ed in the D epartment’ s
regu lations .

N ew S alary B as is Ru le

• Employees are exemptfrom the FairL aborS tand ard s A c t’ s
minimu m wage and overtime protec tions ifthey are
employed in a bona fid e exec u tive, ad minis trative, or
profes s ionalc apac ity, as thos e terms are d efined in the
D epartment’ s regu lations at29 C FR part541 .

• To fallwithin the EA P exemption, an employee mu s t:
• be paid a s alary;
• be paid atleas ta s pec ified weekly s alary level; and
• primarily perform exec u tive, ad minis trative, or

profes s ionald u ties , as provid ed in the D epartment’ s
regu lations .
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N ew S alary B as is Ru le

The U. S . D epartmentofL aborreleas ed a finalru le on A pril23, 2 0 24, rais ing the
s alary thres hold to q u alifyforthe EA P exemption.

N ew S alary B as is Ru le

• W ho this d oes N O Tapply to:

• Teac hers -the profes s ionalexemption forteac hers d oes nothave any
s alary bas is ors alary levelreq u irement;

• L awyers and P hys ic ians -exemptwithou tregard to whetherthey are paid
on a s alary bas is orrec eive the new minimu m s alary;

• O u ts id e S ales -s alary req u irements d o notapply to the ou ts id e s ales
exemption;

• Elec ted offic ials
• P ers onals taffmembers ofelec ted offic ials
• O ffic ials in a polic y-making pos ition who are s elec ted orappointed by

elec ted pu blic offic ials
• A d vis ors to thos e appointed offic ials

–exc lu d ed from the FL S A by 29 C FR § 553. 11 .

N ew S alary B as is Ru le

•W hatnow?(orreally, “W hatfou rmonths ago?”)
• c reate a lis tofyou rexemptemployees who c u rrently

earn between $35, 568 and $58 , 656 a year;
• trac korotherwis e evalu ate theirac tu alhou rs worked to

helpyou u nd ers tand the potentialimpac tofc onvertingto
non-exempt(hou rly)s tatu s ;

• d ec id e whetherto rais e theirs alary to meetthe new
thres hold orc onvertthem to non-exempts tatu s ;

• provid e s even d ays ad vanc e written notic e to eac h
employee abou tthe s pec ific c hanges to their
c ompens ation and whatnew res pons ibilities c ome with
the c hanges , s u c has timekeeping, mealand res t
breaks , and otherrequ irements .



11/12/20 24

4

Rec entP regnanc y P rotec tions

• The P regnanc y D is c rimination A c tof197 8 , amend ed
Title VIIofthe C ivilRights A c tof1964 to prohibit
d is c rimination on the bas is ofpregnanc y, c hild birth, or
related med ic alc ond itions .

• Effec tive M arc h23, 2 0 10 , the P atientP rotec tion and
A fford able C are A c tamend ed the FL S A to requ ire
employers to provid e a nu rs ingmotherreas onable break
time to expres s breas tmilkafterthe birthofherc hild .
The amend mentals o requ ires thatemployers provid e a
plac e foran employee to expres s breas tmilk.

(nots o)Rec entP regnanc y P rotec tions

The S ou th C arolina P regnanc y A c c ommod ations A c t

§ 1-13-10 to -110 . Enac ted on M ay 20 1 8 .

-extend s d is c rimination protec tions and reas onable
ac c ommod ations to “women affec ted by pregnanc y, c hild birth,
orrelated med ic alc ond itions . ”

-c overed employers mu s tprovid e written notic e ofthe rightto
be free from d is c rimination formed ic alneed s aris ingfrom
pregnanc y, c hild birth, orrelated med ic alc ond itions .

-this notic e mu s tbe given to allnew employees atthe
c ommenc ementofemploymentand s hou ld have been given to
allexis tingemployees as ofS eptember14, 2 0 1 8 .

Rec entP regnanc y P rotec tions
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S tate L aws

• The S ou th C arolina L ac tation S u pportA c t

§ 41-1-130 . Effec tive Ju ne 25, 2 0 20 .

– provid e a room orotherloc ation (otherthan a toilet
s tall)foran employee to expres s milk

– d oes notrequ ire an employerto provid e breaktime if
d oings o wou ld c reate an u nd u e hard s hip

– makes itu nlawfu lforan employerto d is c riminate
agains tan employee forc hoos ingto expres s breas t
milkin the workplac e

Rec entP regnanc y P rotec tions

S tate L aws

• The fed eralgovernmenthas rec ently pas s ed laws s imilar
to the two S ou th C arolina laws ju s td is c u s s ed :

• The P regnantW orkers Fairnes s A c t(P W FA )
– effec tive Ju ne 2 7 , 2 0 23.

• The P UM P forN u rs ingM others A c t(“P UM P ”)A c t
– effec tive A pril28 , 2 0 23.

Rec entP regnanc y P rotec tions

S tate L aws

W hatare S ome A c c ommod ations forP regnantW orkers ?

• B eingable to s itord rinkwater

• B eingexc u s ed from s trenu ou s ac tivities

• Rec eivingappropriately s ized u niforms and s afety
apparel

• Rec eivingbreaktime to u s e the bathroom , eat, and res t

• Takingleave ortime offto rec over

P regnanc yA c c ommod ations
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Religiou s Expres s ion and
A c c ommod ations

• .

Religiou s Expres s ion

• Jos ephA . Kenned y, a footballc oac hata pu blic highs c hool,
prayed atthe 50 -yard line immed iately aftergames .

• Fearingpotentiallaws u its , the s c hoold is tric tas ked the
c oac hto s topand eventu ally refu s ed to renew his c ontrac t.

• Kenned y s u ed the d is tric tforviolatinghis Firs tA mend ment
rights . In a 6-3 d ec is ion, the C ou rtru led thatthe c oac h’ s
c ond u c twas protec ted by the Firs tA mend ment.

Religiou s Expres s ion

• In Kenned y v. B remerton S c hoolD is tric t(20 22), the U. S .
S u preme C ou rtheld thatthe governmentmay nots u ppres s
an ind ivid u alfrom engaging in pers onalreligiou s
obs ervanc e, as d oings o wou ld violate the Free S peec hand
Free Exerc is e C lau s es ofthe Firs tA mend ment.
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Religiou s A c c ommod ations

Religiou s A c c ommod ations

• The law forbid s d is c rimination when itc omes to any as pec t
ofemployment, inc lu d inghiring, firing, pay, job as s ignments ,
promotions , layoff, training, fringe benefits , and any other
term orc ond ition ofemployment.

• Employermu s treas onably ac c ommod ate an employee's
religiou s beliefs orprac tic es , u nles s d oing s o wou ld c au s e a
bu rd en thatis s u bs tantialin the overallc ontextofthe
employer’ s bu s ines s takinginto ac c ou ntallrelevantfac tors ,
inc lu d ingthe partic u larac c ommod ation atis s u e and its
prac tic alimpac tin lightofthe natu re, s ize, and operating
c os tofthe employer.

Religiou s A c c ommod ations

•Examples ofs ome c ommon religiou s
ac c ommod ations inc lu d e:

–flexible s c hed u ling,

–volu ntary s hifts u bs titu tions ors waps ,

–job reas s ignments , and

–mod ific ations to workplac e polic ies orprac tic es ,
inc lu d ing d res s c od es .
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Religiou s A c c ommod ations

• Groffv. D eJoy, 60 0 U. S . 447 (20 23), the U. S . S u preme
C ou rtheld thatan employermu s td emons trate thatgranting
an employee religiou s exemptions from workwou ld inc u r
" s u bs tantialinc reas ed c os ts " c ompared to the normalc os ts
ofbu s ines s in ord erto d eny a religiou s exemption.

Religiou s A c c ommod ations

• Reas onable A c c ommod ation & Und u e H ard s hip
– A n employerd oes nothave to ac c ommod ate an employee's religiou s

beliefs orprac tic es ifd oing s o wou ld c au s e u nd u e hard s hipto the
employer.

– Und u e hard s hipis s hown when a bu rd en is s u bs tantialin the overall
c ontextofan employer’ s bu s ines s , taking into ac c ou ntallrelevant
fac tors in the c as e athand , inc lu d ing the partic u larac c ommod ation
atis s u e and its prac tic alimpac tin lightofthe natu re, s ize and
operating c os tofthe employer.

– A n ac c ommod ation may c au s e u nd u e hard s hip ifitis c os tly,
c ompromis es workplac e s afety, d ec reas es workplac e effic ienc y,
infringes on the rights ofotheremployees , orreq u ires other
employees to u nwillingly d o more than theirs hare ofpotentially
hazard ou s orbu rd ens ome work.

Remote W ork
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Remote W ork

• C ommu nic ation and C ollaboration –avoid “ou tofs ight,
ou tofmind ”

• P erformanc e M anagement–s u pervis ors mu s tc ontinu e to
s u pervis e

• S etC learExpec tations –benc hmarks and goals with
follow-u p

• P olic ies –have them in plac e and apply them evenly

Things to bearin mind ifyou are s tillpermittingremote work:

Remote W ork

• Employers s hou ld notau tomatic ally d eny a remote work
requ es t

• In s ome c as es , remote workmay be a reas onable
ac c ommod ation to d is ability

• P ermittingan employee to workathome may be a
reas onable ac c ommod ation, even ifyou have no telework
program

Remote W ork

• H owever, a d oc torc annot
“pres c ribe”remote work

• A n ac c ommod ation s hou ld be
reac hed throu gh an interac tive
proc es s between the employee
and employer

• A n employeris notobligated to
ad optan employee's preferred
orrequ es ted ac c ommod ation
and may ins tead offeralternate
ac c ommod ations as longas
they wou ld be effec tive
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Remote W ork

W hen employers failto follow properremote workgu id elines , they c ou ld end u p
beingtaken ad vantage of.

P u blic Rec ord s

P u blic Rec ord s

• P u blic Rec ord s -allbooks , papers , maps , photographs , c ard s , tapes , rec ord ing,
orothermaterials regard les s ofphys ic alform (inc lu d ing emails and phone
rec ord s forworkc ellphones and otherworkeq u ipment)

• A pers on who u nlawfu lly removes a pu blic rec ord from the offic e where itu s u ally
is keptoralters , d efac es , mu tilates , s ec retes , ord es troys itis gu ilty ofa
mis d emeanorand may be fined orimpris oned (S C C od e § 30 -1-30 )

• The A rc hives and Rec ord s M anagementD ivis ion ofthe S tate A rc hives has
prepared generalretention and d is pos ition s c hed u les formu nic ipalities

• The s c hed u les lis tpermanently valu able rec ord s , whic h s hou ld be properly
protec ted forfu tu re u s e , and they als o s u pply a timetable thatwillallow rec ord s
c u s tod ians to regu larly and legally d is pos e ofrec ord s ofnon-permanentvalu e

• The M u nic ipal-s pec ific retention s c hed u le c an be fou nd here:
https : //s c d ah. s c . gov/rec ord s -management/s c hed u les
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P u blic Rec ord s

• The S ou thC arolina Freed om ofInformation A c t(S C C od e § 30 -4-10 ets eq . )
req u ires thatpu blic rec ord s and information mu s tbe mad e available to the
pu blic ata minimu m c os tord elay.

• S C C od e S ec tion 30 -4-40 (a)s tates thata “pu blic bod y may bu tis notreq u ired to
exempt”c ertain information from d is c los u re.

• Forpers onnelfiles , the exc eption is pers onalinformation where d is c los u re
wou ld be an “u nreas onable invas ion ofpers onalprivac y. ”

• The c ou rts have narrowly c ons tru ed this exc eption while weighing the pu blic ’ s
interes tagains tpers onalprivac y.

• W hethera pu blic entity s hou ld prod u c e pers onnelrec ord s in res pons e to a FO IA
req u es twillreq u ire an ind ivid u alanalys is .

P u blic Rec ord s

• W hatabou tworkemails s enton a pers onalc ompu terorwork-related texts s enton
a pers onalphone, d o thos e c ons titu te “pu blic rec ord s ”?

• See D oes Us ing P ers onalD evic es FoilFO IA ?from the S C P res s A s s oc iation fora
fu lld is c u s s ion (https : //s c pres s . org/d oes -u s ing-pers onal-d evic es -foil-foia/)

• The s afes tans weru ntila S ou thC arolina c ou rtweighs in is “potentially”.

• Therefore, ifthos e texts and emails are potentiallyFO IA -able, s hou ld you c ons id er
prohibitingemployees from u s ingpers onald evic es forwork-related pu rpos es ?

Q u es tions ?


