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LEGAL SHORT TAKES ON MUNICIPAL CASE LAW

(AND OTHER THINGS)

Em ine ntd om a in a nd inve rse c ond e m na tion/Re im b urse m e ntofre e sta b lishm e nt
e xpe nse s/Constitutiona lityofSta te Cod e § 28-11-30(4)

Ap p lied Bu ilding Sciences , Inc.v .S.C.Dep artm ent ofCom m erce, Div is ion
ofPu b lic Railw ay s , 4 4 2 S.C.4 21 , 900 S.E.2d 24 1 (2024 ) (filed 1 /1 7 /24 )
(Jam es )

Su p rem e Cou rt u p held cons titu tionality of State Code § 28 -1 1 -3 0(4 ),
p rov iding for p ay m ent ofrees tab lis hm ent ex p ens es w ith cap of$50,000
in a condem nation p roceeding related to the m ov ing ofa s m allb u s ines s ,
farm , or nonp rofit organiz ation for trans p ortation p rojects .
Rees tab lis hm ent ex p ens es (u ncap p ed) s ou ght in an inv ers e
condem nation action after ju s t com p ens ation for leas ehold and m ov ing
ex p ens es p aid b y State.Statu te s etting cap challenged as u ncons titu tional
taking u nder Federaland State Cons titu tions .

Su m m ary of cas e law s tandards on cons titu tional challenges and on
natu re oftakings claim s . Citation ofFederaland State cas e law that,as to
leas ehold or b u s ines s interes ts , rem ov al or relocation of p ers onal
p rop erty is not inclu ded in v alu ation ofp rop erty taken b y condem nation.
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FO IA/Exe c utive se ssion listing oftopic s/Announc e m e ntofvoting to b e
he ld post-e xe c utive se ssion

Sou th Carolina Coas talCons erv ation Leagu e, Inc.v .Charles ton Cou nty , 4 4 2
S.C.4 09, 8 99 S.E.2d 609 (Ct.Ap p .2024 ) (filed 2/21 /24 ) (H ew itt)

M u lti-claim challenge to Cou nty 's u s e of "p enny tax " fu nds for a p articu lar
roadw ay p roject. Cou rt of Ap p eals rejected ap p eal claim s that p ledge of
p enny tax rev enu e v iolated ordinances and referenda and w as u nlaw fu l
ap p rop riation, inclu ding cou rt conclu s ion that challenge to referenda w as
tim e-b arred. As s u rances b y cou ncilm em b ers b efore referenda not a v iab le
claim ("[I]fp oliticalb odies or office holders renege on their p u b lic p os itions ,
it is not for the cou rt to m andate com p liance, and the v oter's b es t recou rs e is
at the b allot b ox .").

As to the firs t FOIA claim , Su p rem e Cou rt conclu ded FOIA req u irem ent for
dis cu s s ion of legaladv ice related to p ending litigation in ex ecu tiv e s es s ion
w as s atis fied b y the Cou nty attorney 's p u b lic annou ncem ent b efore ex ecu tiv e
s es s ion that a lis ted top ic on the agenda of"Trans p ortation Sales Tax Bu dget "
w as for receip t oflegaladv ice related to activ e litigation on the p enny tax .
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FO IA/Exe c utive se ssion listing oftopic s/Announc e m e ntofvoting to b e
he ld post-e xe c utive se ssion

Sou th Carolina Coas tal Cons erv ation Leagu e, Inc. v . Charles ton Cou nty
continu ed…

As to the s econd FOIA claim that the p u b lic v ote after that s es s ion to allocate
p enny tax dollars to the p roject w as not annou nced in adv ance, Su p rem e
Cou rt rem anded for factu aldev elop m ent b ey ond p leadings .Citing Brock v .
Tow n ofM ou nt Pleas ant,4 1 5 S.C.625 ,7 8 5 S.E.2d 1 98 (20 1 6),the Cou rt noted
that "it is s u fficient for the agenda to reflect that, u p on retu rning to op en
s es s ion, action m ay b e taken on the item s dis cu s s ed du ring the ex ecu tiv e
s es s ion."
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FO IA/ Pre va iling pa rty a na lysis/ Sta nd a rd fora wa rd ofa ttorne y’sfe e s/
Continuing viola tion a na lysis/ Inc lusion of fe e s for pa ra le g a ls a nd
supportsta ff

Braw ley v .Richland Cou nty , ____S.C.____,_____S.E.2d ____,2024 W L4 28 1 4 0
(Ct.Ap p .2024 ) (filed 9/25/24 ) (H ew itt)

Lengthy 1 0 -y ear his tory from originalreq u es t to ap p ealdecis ion w ith aw ard
ofattorney 's fees of$8 1 ,00 0 .Cou rt ofAp p eals affirm ed circu it cou rt finding
of FOIA v iolation b u t rev ers ed attorney 's fees aw ard and rem anded for
s p ecific findings on ev identiary b as is for aw ard.

Cou rt's s tatem ent of s tandards of rev iew of DJ action u nder FOIA and of
aw ards of attorney 's fees . FOIA does not req u ire p u b lic b odies to s eek
docu m ents from third p arties or recreate docu m ents in order to res p ond to
FOIA req u es ts .Althou gh record indicated is s u es of s u fficiency ofp rodu ction
du ring the litigation, there w as s u fficient ev idence of Cou nty failu re to
p rodu ce its ow n docu m ents in res p ons e to originalreq u es t to s u p p ort finding
of FOIA v iolation. Plaintiff p rev ailed p artially and, therefore, entitled to
reas onab le fees .
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FO IA/ Pre va iling pa rty a na lysis/ Sta nd a rd fora wa rd ofa ttorne y’sfe e s/
Continuing viola tion a na lysis/ Inc lusion of fe e s for pa ra le g a ls a nd
supportsta ff

Braw ley v .Richland Cou nty continu ed…

Dis cu s s ion of the ex tent of low er cou rt's ex ercis e of dis cretion in
determ ination of"reas onab le" aw ard, the ab s ence ofany indication ofex p licit
rev iew for "a s ou nd ev identiary b as is ", and the ab s ence of s p ecific findings
ex p laining am ou nt of aw ard. Cited Bu rton v . York Cou nty Sheriff's
Dep artm ent (Ct.Ap p .20 0 4 ) for the s ix factors in s etting an aw ard offees .For
an aw ard w hen the p laintiffp rev ails p artially , the m os t criticalfactor is the
"degree of s u cces s ob tained." Dis cu s s ed s ignificance of a "continu ing
v iolation" in as s es s ing reas onab le ex p enditu re oftim e charged."A reas onab le
fee aw ard m u s t inclu de only 'reas onab ly ex p ended' hou rs and m u s t b e
p rop ortionalto the degree ofs u cces s ob tained."

Attorney 's fees m ay inclu de p aralegaland s u p p ort s tafftim e in a com p u tation
of reas onab le fees and cos ts s o long as they are b illed at ap p rop riate and
reas onab le rates and their tas ks contrib u ted to the litigation.
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FO IA/Sta tutory re quire m e ntofSta te Cod e § 30-4-100(A) forinitia l10-
d a y he a ring /No sta tutory re quire m e nt tha t pa rty filing the a c tion
re sponsib le forsc he d uling the initia lhe a ring /Sta tutory inte rpre ta tion

Os m u nds on v .SchoolDis trict 5 ofLex ington and Richland Cou nties , 4 4 3 S.C.
63 5, 905 S.E.2d 4 1 8 (Ct.Ap p .2024 ) (filed 6/26/24 ) (Thom as )

Circu it cou rt dis m is s ed p laintiff's FOIA action b ecau s e no initialcou rt hearing
w as held w ithin 1 0 day s ofthe s erv ice ofCom p laint as req u ired b y State Code
§ 3 0-4 -1 0 0(A). Cou rt of Ap p eals determ ined, as a m atter of s tatu tory
interp retation, that the Code s ection did not req u ire the p arty filing the FOIA
action to b e the p arty res p ons ib le for s chedu ling the initialhearing.
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Im plie d c ove na ntofg ood fa ith a nd fa ir d e a ling /Ne c e ssa ry re la tionship
to the e xisting c ontra c tfrom whic h im plie d a nd notto the c re a tion ofa
ne w c ontra c t

Road, LLC v . Beau fort Cou nty , 4 4 3 S.C. 1 1 , 90 2 S.E.2d 3 66 (20 24 ) (filed
5/1 5/24 ) (Few )

On rev iew on certiorari, the Su p rem e Cou rt affirm ed in res u lt the decis ion of
the Cou rt ofAp p eals at 4 3 3 S.C.1 64 , 8 57 S.E.2d 3 7 1 (Ct.Ap p .2021 ).

Cou nty 's p u rchas e ofp rop erty that w as a s u b ject ofa Settlem ent Agreem ent,
after another p arty 's op tion to p u rchas e the p rop erty ex p ired, w as not a
b reach ofthe cov enant ofgood faith and fair dealing im p lied in the Settlem ent
Agreem ent.The im p lied cov enant cannot create new contractu aldu ties b u t
m u s t relate to an ex p res s term of an ex is ting contract, s u ch as a p arty 's
m anner of enforcing ex is ting contractu al rights or p erform ing ex is ting
contractu al du ties . T he cov enant cannot im p os e a du ty s ep arate from the
term s ofthe ex is ting contract its elf.
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Inte rsta te c om m e rc e a nd Sta te sa le s ta x/ Dorm a nt c om m e rc e c la use
prohib ition of re g ula tory m e a sure s d e sig ne d to b e ne fit in-sta te
e c onom ic inte re sts b y b urd e ning out-of-sta te c om pe titors/Sa le s ta x
e xe m ption only for in-sta te se lle rs of d ura b le m e d ic a l e quipm e nt
viola te d d orm a nt c om m e rc e c la use / Se ve ra b ility princ iple s re quire d
inva lid a tion ofe ntire e xe m ption

Orthofix , Inc.v .S.C.Dep artm ent ofRev enu e, 4 4 3 S.C.1 3 8 , 903 S.E.2d 4 96
(2024 ) (filed 6/26/24 ) (Kittredge)

State Code § 1 2-3 6-21 20(7 4 ) p rov ided for a s ales tax ex em p tion for the s ale
of du rab le m edical eq u ip m ent p aid b y M edicaid or M edicare w hen the
s eller's p rincip alp lace ofb u s ines s is located in the State.The Su p rem e Cou rt
determ ined the ex em p tion fos tered econom ic p rotectionis m , had b oth a
dis crim inatory effect and a dis crim inatory p u rp os e, and v iolated the dorm ant
Com m erce Clau s e.T he DOR failed to s how that the ex em p tion "adv ances a
legitim ate local p u rp os e that cannot b e adeq u ately s erv ed b y reas onab le
nondis crim inatory alternativ es ."

9



12/18/2024

4

Inte rsta te c om m e rc e a nd Sta te sa le s ta x/ Dorm a nt c om m e rc e c la use
prohib ition of re g ula tory m e a sure s d e sig ne d to b e ne fit in-sta te
e c onom ic inte re sts b y b urd e ning out-of-sta te c om pe titors/Sa le s ta x
e xe m ption only for in-sta te se lle rs of d ura b le m e d ic a l e quipm e nt
viola te d d orm a nt c om m e rc e c la use / Se ve ra b ility princ iple s re quire d
inva lid a tion ofe ntire e xe m ption

Orthofix , Inc.v .S.C.Dep artm ent ofRev enu e continu ed…

Ap p ly ing a s ev erab ility analy s is (inclu ding the ab s ence of a s av ings clau s e),
the Cou rt declared the entire du rab le m edicaleq u ip m ent ex em p tion inv alid.

1 0

M ulti-c ountyind ustria lpa rk/Distrib ution ofFILOT re ve nue /Conse ntof
a m unic ipa lity with te rritory in the M CIP re quire d only prior to
e xe c ution ofa g re e m e ntc re a ting the pa rk/S.C.Constitution,a rtic le VIII,
§ 13(D) a nd S.C.Cod e § 4-1-170(C)

City ofH ardeev ille v .Jas p er Cou nty , 4 4 3 S.C.63 5, 90 5 S.E.2d 4 3 1 (Ct.Ap p .
2024 ) (filed 7 /1 7 /24 ) (Geathers )

City annex ed p rop erty in an ex is ting M CIP.State Code § 4 -1 -1 7 0 (C) p rov ides
that "If the indu s trial or b u s ines s p ark encom p as s es all or a p ortion of a
m u nicip ality , the cou nties m u s t ob tain the cons ent ofthe m u nicip ality prior
to the creation ofthe m u lti-cou nty indu s trialp ark." (Em p has is added).Once
p ark agreem ent ex ecu ted b y p articip ating cou nties , the M CBP p rop erty
b ecom es ex em p t from allad v alorem tax es and the p ark agreem ent controls
the lev y ing, collection, and dis trib u tion of rev enu e generated b y the M CBP,
regardles s ofany fu tu re annex ation ofp ark p rop erty into m u nicip alities .

1 1

Prom issory e stoppe l/ Pub lic b od y only e stoppe d b y e m ploye e s a c ting
w ith a c tua la uthority,a nd a ppa re nta uthority nota pplic a b le /Em ploye e
b e ne fits a re b y le g isla tive a c t tha t only m unic ipa l c ounc il c a n se t/
Sta nd a rd ofproof ofprom issory e stoppe lisg re a te rwe ig htofe vid e nc e
a nd notc le a ra nd c onvinc ing e vid e nc e

Cru z v .City ofColu m b ia, 4 4 3 S.C.201 , 904 S.E.2d 4 51 (2024 ) (filed 7 /1 7 /24 )
(H ill)

Ten retired firefighters claim ed City (b y v erb als tatem ents ofother em p loy ees
and w ritten s tatem ents in new s letters and retirem ent letters ) p rom is ed free
lifetim e health ins u rance for retirees .Su p rem e Cou rt affirm ed the conclu s ion
of the Cou rt of Ap p eals at 4 3 7 S.C.20 4 , 8 7 7 S.E.2d 4 7 9 (Ct.Ap p .20 22) b u t
"m odified "b y "v acating" its reas oning.Statem ent ofelem ents ofp rom is s ory
es top p el. Per Su p rem e Cou rt, the Cou rt ofAp p eals held that any p rom is e b y
the City w as am b igu ou s du e to ins u fficient details ofthe s cop e ofins u rance
giv en, and there w as no reas onab le reliance b ecau s e of the s tatem ent in
retirem ent letters as to "cu rrent" p olicy .
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Prom issory e stoppe l/ Pub lic b od y only e stoppe d b y e m ploye e s a c ting
w ith a c tua la uthority,a nd a ppa re nta uthority nota pplic a b le /Em ploye e
b e ne fits a re b y le g isla tive a c t tha t only m unic ipa l c ounc il c a n se t/
Sta nd a rd ofproof ofprom issory e stoppe lisg re a te rwe ig htofe vid e nc e
a nd notc le a ra nd c onvinc ing e vid e nc e

Cru z v .City ofColu m b ia continu ed…

Su p rem e Cou rt conclu ded no p rom is s ory es top p elb ecau s e no right to rely on
the v erb al or w ritten s tatem ents b y City em p loy ees in the ab s ence of
ev idence of actu alau thority of thos e em p loy ees to b ind the City on fu tu re
health ins u rance b enefits .Analy s is that m u nicip alcou ncilhad alllegis lativ e
p ow er u nder City 's form ofm u nicip algov ernm ent and that any decis ion on
health ins u rance b enefits as p art ofem p loy ee com p ens ation w as a legis lativ e
act.

A p u b lic b ody m ay not generally b e es top p ed to deny liab ility for the
s tatem ents or condu ct ofits agents u nles s the agent acted w ithin the s cop e of
their actu al au thority . "Like any citiz en dealing w ith the gov ernm ent,
Petitioners w ere charged w ith notice of the lim its of a p u b lic em p loy ee's
actu alau thority ." Cited M cQu illin for p rincip le that "The doctrine ofap p arent
au thority is inap p licab le in the contex t ofa m u nicip alcontract."
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Prom issory e stoppe l/ Pub lic b od y only e stoppe d b y e m ploye e s a c ting
w ith a c tua la uthority,a nd a ppa re nta uthority nota pplic a b le /Em ploye e
b e ne fits a re b y le g isla tive a c t tha t only m unic ipa l c ounc il c a n se t/
Sta nd a rd ofproof ofprom issory e stoppe lisg re a te rwe ig htofe vid e nc e
a nd notc le a ra nd c onvinc ing e vid e nc e

Cru z v .City ofColu m b ia continu ed…

Su p rem e Cou rt als o v acated the reas oning of the Cou rt of Ap p eals and
clarified that the correct s tandard ofp roofofa p rom is s ory es top p elclaim is
the "greater w eight" ofthe ev idence and not "clear and conv incing" ev idence.
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Tort c la im s/ Re c kle ss inflic tion of e m otiona l d istre ss is a sub se t of
inte ntiona linflic tion ofe m otiona ld istre ss a nd isnota se pa ra te c a use
of a c tion/ The c a use of a c tion is b a rre d b y Cod e § 15-78-30(f)'s
d e finition of"loss"in the S.C.TortCla im sAc t

Gore v .Dorches ter Cou nty Sheriff's Office, 4 4 2 S.C.1 , 8 96 S.E.2d 7 65 (2024 )
(filed 3 /27 /2024 ) (Per cu riam )
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OTH ER TH INGS

Unpub lishe d O pinions/Sta te CourtofAppe a ls

Em e rg e nc y ord ina nc e s re la te d to COVID/Te m pora ry b a n on re nta l
prope rty c he c k-ins/Pe na ltie s inc lud e d suspe nsion or re voc a tion of
b usine sslic e nse /Cityha d powe rto e na c tord ina nc e und e rSta te Cod e §
§ 5-7-30 a nd 5-7-250 / No pre e m ption b y Gove rnor'sExe c utive O rd e r/
O rd ina nc e d id not c rim ina lize othe rw ise le g a l c ond uc t c ontra ry to
Artic le VIII,§ 14(5) ofSta te Constitution

Fred H olland Realty ,Inc.v .City ofFolly Beach,Unp u b lis hed Op inion N o.20 24 -
UP-0 0 9 (Ct.Ap p .20 24 ) (filed 1 /3 /24 ) (Per cu riam -Thom as , Kondu ros , and
Geathers )
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OTH ER TH INGS

Unpub lishe d O pinions/Sta te CourtofAppe a ls

Exha ustion ofa d m inistra tive re m e d ie s/ Ge ne ra lprinc iple ssta te d

W es t Street Farm s , LLC v .City ofBeau fort, Unp u b lis hed Op inion N o.2024 -UP-
3 7 3 (Ct.Ap p .20 24 ) (filed 1 0/3 0/24 ) (Per cu riam - W illiam s , Kondu ros , and
Geathers )

FO IA/Counc ilm e m b e ruse ofpriva te e -m a ila c c ountspe rta ining to pub lic
b usine ssisnota viola tion ofFO IA/Awa rd ofa ttorne y'sfe e s within
d isc re tion ofspe c ia lre fe re e /Attorne y-c lie ntprivile g e wa ive d for
c om m unic a tionsinc lud ing third pa rty

Baracco v .Cou nty of Beau fort, Unp u b lis hed Op inion N o.20 24 -UP-0 1 8 (Ct.
Ap p .2024 ) (filed 1 /1 0/24 ) (Per cu riam -Thom as , Kondu ros , and Geathers )
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OTH ER TH INGS

Unpub lishe d O pinions/Sta te CourtofAppe a ls

Zoning /Appe a lfrom BZA/Inte rpre ta tion ofd e finition of"b uild ing line "/
Princ iple s of sta tutory inte rpre ta tion/ De te rm ina tion of le g isla tive
purpose a nd inte nt/Sta nd a rd ofre vie w ofzoning b oa rd d e c isions

W olfe M arie Vernon Tru s t v .Tow n ofM ou nt Pleas ant, Unp u b lis hed Op inion
N o.2024 -UP-3 8 3 (Ct.Ap p .20 24 ) (filed 1 1 /1 3 /24 ) (Per cu riam - W illiam s ,
M cDonald, and Tu rner)

Zoning / County m ust c om ply w ith notic e of viola tion proc e d ure
spe c ifie d in zoning c od e b e fore issua nc e of Uniform O rd ina nc e
Sum m ons

Beau fort Cou nty v . Adam s Ou tdoor Adv ertis ing Lim ited Partners hip ,
Unp u b lis hed Op inion N o.2024 -UP-23 2 (Ct.Ap p .2024 ) (filed 7 /3 /24 )
(Per cu riam -Thom as , M cDonald, and Verdin)
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